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incurred unwisely and without sufficient return, has led the state courts in 
several instances to permit counties and municipalities to escape their obliga- 
tions by means of technical objections which would hardly be countenanced 
under other circumstances. It is this practice to which the federal courts 
are strongly opposed. Providence Trust Co. v. Mercer County, 170 U. S. 
594, 42 L. Ed. 1156, 18 Sup. Ct. Rep. 788. In Andes v. Ely, 158 U. S. 312, 
the Supreme Court said : "While courts may properly see to it that proceed- 
ings for casting burdens upon a community comply with all the substantial 
requisitions of a statute in order that no such burden may be recklessly or 
fraudulently imposed, yet such statutes are not of a criminal char- 
acter, and proceedings are not to be so technically construed and 
limited as to make them a mere snare to those who are encouraged to 
invest in the securities of the municipality." The principal case goes as far 
as any yet decided in holding that what is called in the local act of authoriza- 
tion a condition is in fact merely a covenant, the breach of which does not 
affect the validity of the bonds. The same issue of bonds which is upheld 
in Green County v. Quinlan was declared invalid by the Court of Appeals of 
Kentucky in the case of Green County v. Shortell, 116 Ky. 108, 75 S. W. 251, 
on the grounds that the construction of the road was a condition precedent 
and that, as there were no recitals in the bonds, no estoppel arose against 
the county. The latter proposition is undoubtedly correct. Bayley v. Tabor, 
5 Mass. 286, 4 Am. Dec. 57 ; Citizens Savings & Loan Association v. Perry 
County, 156 U. S. 692, 15 Sup. Ct. Rep. 547, 39 L. Ed. 585. 

Covenants — Power of Court of Equity to Compel Release of, as Cloud 
on Title. — The defendant, one religious corporation, sold and conveyed to 
an officer of another, certain property, the deed containing a covenant on the 
part of the grantee that the property should never be used for any other 
than religious purposes. It was expressly stipulated that this covenant should 
run with the land. In pursuance of his purpose in purchasing the property, 
the grantee conveyed it to the plaintiff, the religious corporation of which he 
was an officer, inserting in his deed the same covenant. The plaintiff, wishing 
to secure a loan on the property, brought suit in equity, asking that the 
defendant be compelled to execute a release of the covenant, since it destroyed 
the market value of the property, and prevented the plaintiff from securing a 
loan necessary for carrying on its religious work. Held, that, since the 
defendant would derive no benefit from the enforcement of the covenant, 
and would sustain no loss from its breach, the covenant was invalid, and the 
court had power to compel the defendant to execute a release of it. Rector, 
etc., of St. Stephens Protestant Episcopal Church of City of New York v. 
Rector, etc., of Church of Transfiguration in City of Nezv York (1909), 114 
N. Y. Supp. 623. 

The owner of the fee has the right to sell his land subject to such 
restrictions as to its future use and enjoyment as he sees fit to impose, 
provided they are not contrary to public policy. Peck v. Conway, 119 Mass. 
546; Whitney v. Union Ry. Co., 11 Gray 359, 71 Am. Dec. 715. However, 
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covenants restricting the use of real property are not favored. Hutchinson 
v. Ulrich, 145 111. 336, 34 N. E 556, 2,1 L. R. A. 391 ; Eckhart v. Irons, 128 
111. 568, 20 N. E. 687. Courts often refuse to enforce such covenants on the 
ground that there has been such a change in conditions as to defeat the 
object and purpose of the covenant, and to render it inequitable to deprive 
the covenantor of the privilege of using his property freely. Page v. Murray, 
46 N. J. Eq. 325, 10, Atl. 11 ; Amerman v. Dean, 132 N. Y. 355, 30 N. E. 741, 
28 Am. St. Rep. 584; Columbia College v. Thatcher, 87 N. Y. 311, 41 Am. 
Rep. 365; Los Angeles Terminal Land Co. v. Muir, 136 Cal. 36, 68 Pac. 308; 
Leonard v. Hotel Majestic Co., 17 Misc. 229, 40 N. Y. Supp. 1044. It would 
seem to follow from this doctrine, that where the covenant is not created 
for the benefit of any other property, and where its breach would not injure 
the covenantee, there would be even less reason for enforcing it. That such 
a covenant by the grantee of land may constitute a cloud on the title, remov- 
able, as such, by a court of equity, however, is not so clear. A "cloud on 
title" is usually defined, briefly, to be a title or incumbrance apparently 
valid, but in fact invalid. The question, usually arises in connection with 
deeds, mortgages, tax assessments, etc. Justice Field, in Pixley v. Huggins, 
15 Cal. 127, laid down the test by which the question whether a deed con- 
stitutes a cloud on title may be determined, as this: Would the owner of 
the property, in an action of ejectment brought by the adverse party, founded 
on the deed, be required to offer evidence to defeat a recovery? It was said 
in Dunklin County v. Clark, 51 Mo. 60, that to constitute a cloud on title 
there must be some color of title shown in the defendant. There appears to 
be no decided case in which a state of facts which did not in themselves 
constitute a claim of title or interest inconsistent with the plaintiff's title, 
or out of which such a claim might not arise, has been held to be a cloud 
on title. In Bresler v. Pitts, 58 Mich. 347, 25 N. W. 311, it was held that a 
right of way created by the owner of the land could not constitute a cloud 
upon his title, the court saying that nothing can be called a cloud upon a 
title which is created by the owner of the title, and exists by his own grant. 
The grant of an easement in that case would seem to be analogous to the 
covenant in the principal case, since both are, in effect, created by the owner 
of the title. In the principal case, Paterson, J., with whom concurred 
Laughlin, J., rendered a dissenting opinion, basing his dissent on the ground 
that the power of a court of equity to remove clouds on title does not include 
the power to expunge a covenant or provision of a valid deed, and to virtually 
make a new deed, contrary to the agreement of the parties deliberately entered 
into. The principal case, if correctly decided, at least marks an extension of 
the powers usually exercised by courts of equity in this regard. 

Divorce — Alimony — Divorce Granted Against Wife. — A state statute 
provides, that when a decree of divorce is granted the court shall make such 
order touching the alimony of the wife as under the circumstances and nature 
of the case shall be reasonable. Plaintiff husband had judgment for a divorce 
and custody of a minor child, but it was decreed that the property should be 



